From: Chung.Angela@epamail.epa.gov

To: Szelag.Matthew@epamail.epa.gov; Gable.Kelly@epamail.epa.gov; Mednick.Richard@epamail.epa.gov
Subject: Fw: EPA comments on draft SMS letter

Date: Wednesday, February 06, 2013 4:33:16 PM

Attachments: Possible SMS rule submittal questions_February 6 Version.docx

FYI - let me know if you have any comments at your earliest convenience. Thanks.

Angela Chung

Water Quality Standards Unit Manager
U.S. Environmental Protection Agency
1200 Sixth Ave, Suite 900, OWW 131
Seattle, WA 98101

Phone: 206-553-6511
————— Forwarded by Angela Chung/R10/USEPA/US on 02/06/2013 04:32 PM -----

From: "Bradley, Dave (ECY)" <dbra461@ECY.WA.GOV>

To: "Gildersleeve, Melissa (ECY)" <MGIL461@ECY.WA.GOV>, Angela Chung/R10/USEPA/US@EPA

Cc: Dan Opalski/R10/USEPA/US@EPA, "Susewind, Kelly (ECY)" <KSUS461@ECY.WA.GOV>, "Pendowski, Jim (ECY)"
<jpen461@ECY.WA.GOV>

Date: 02/06/2013 04:24 PM

Subject: RE: EPA comments on draft SMS letter

All -

Attached is a draft question and answer sheet on the SMS rule submittal. [ tried to capture the points that Angela,
Melissa and | discussed last week.

I will call Angela tomorrow morning to check on the meeting time/logistics.

Dave

(See attached file: Possible SMS rule submittal questions_February 6 Version.docx)
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	February 6, 2013

DRAFT - Possible questions related to SMS submittal to EPA

· Why did Ecology decide to revise the SMS rule? 

Ecology began working on the revisions to the Sediment Management Standards (SMS) rule and the Model Toxics Control Act (MTCA) Cleanup Regulation in 2009.  Ecology decided rule revisions were needed to synchronize the cleanup requirements in the two rules and provide clear requirements for establishing sediment cleanup standards based on protecting human health and freshwater benthic communities.  Given these rulemaking goals, Ecology elected to focus on revisions to Part V (Sediment Cleanup Standards).  Ecology decided to defer major changes to Parts III (Sediment Quality Standards) and (Sediment Source Control) to a future date.  

· Why did Ecology decide to establish the revised sediment cleanup standards under the Model Toxics Control Act (MTCA) instead of the multiple authorities used in the current SMS rule?  

Part V (Sediment Cleanup Standards) contains the majority of the amendments and has been adopted under the authority of RCW 70.105D (Model Toxics Control Act)   Ecology decided to use this approach because the vast majority of cleanups are now conducted under this law.   This reflects the fact that cleanup proponents want to resolve their cleanup liabilities with the state and often want to pursue contribution claims against other potentially liable persons.   

Ecology has also amended Part V to state that this part of the SMS rule should not be used for federal Clean Water Act purposes.  Part V is only to be used as a sediment cleanup decision framework that governs the cleanup of contaminated sediment sites, including how sites are identified, investigated, cleaned up, and monitored under the authority of  the MTCA law.  As amended, Part V does not:  (1) define or revise the designated use of a waterbody or the water quality criterion; (2) establish water quality criteria or alter the level of protection afforded by water quality criteria; or (3) establish or alter anti-degradation policies.  

· Why is Ecology submitting the SMS rule revisions to EPA for review under the Clean Water Act?

Ecology first adopted the SMS in 1991 and submitted the rule to EPA for review under the Clean Water Act.  EPA approved the rule as part of the federally-approved water quality standards for the State of Washington.   The SMS rule revisions modify several Part III and IV provisions that were previously approved by EPA.  Ecology is seeking EPA’s review and approval of those changes.  

[bookmark: _GoBack]EPA also approved Part V under the Clean Water Act.  Ecology has made several changes to Part V to align the sediment cleanup provisions with the MTCA Cleanup Regulations.  At this point, Ecology does not consider Part V to be water quality standards and is seeking EPA’s concurrence with that determination.  

· What is the process and timeline for EPA review of the revised SMS rule?

[To be added by EPA]





· How will the implementation of the revised SMS rule be coordinated with other programmatic and site-specific actions?

Several Ecology programs (TCP, WQP, EAP, HWTR) are working together to update requirements for sediment cleanups, source control and permitting programs to achieve meaningful improvements in water and sediment quality in the near term with longer term comprehensive reductions implemented by multiple Ecology programs to reduce environmental concentrations toward levels protective of Washington fish and shellfish consumers. 

The SMS rule revisions is one part of the broader strategy.  Over the next several years, Ecology will also be taking steps to update requirements that will produce longer-term reductions.  These steps include:

· Water Quality Standards (Implementation tools and adoption of Human Health Criteria)

· Revisions to Parts III and IV of the SMS rule

· Toxics Reduction Strategy

· Monitoring and Assessment

· Will the revised SMS rule impact Ecology’s policies and procedures for preparing Washington’s 303(d) list?

Ecology has used the Cleanup Screening Levels to identify impaired waterbodies (Category 4 and 5).  This was done under a state policy (Water Quality Program Policy 1-11).  In the future, Ecology will need to use Part IV of the SMS rule to support Category 4 and 5 determinations.  Ecology will look at whether portions of Policy 1-11 need to be revised. This includes a review of Category 4B listing decisions.       

· Will the changes to Part V of the SMS rule significantly impact past permitting and source control decisions made under the current SMS rule?

No. The Part V rule revisions will have a very limited impact on the permit conditions established under the current SMS rule.  Permit conditions are currently based on requirements in Parts III and IV of the SMS rule.   Ecology has authorized sediment monitoring for all of the major municipal wastewater discharge permits under the authority of Part IV and a select number of minor municipal wastewater and individual industrial discharge permits. This will likely continue under the authority of Part IV.

Ecology may need to make some housekeeping changes to current permits.  For example, some permits may include references to the Cleanup Screening Level (a Part V term) instead of the more appropriate term (Sediment Impact Zone maximum (SIZmax)).  From a substantive standpoint, the two terms are equivalent.  

Ecology completed a TMDL for contaminated sediments in Bellingham Bay in September 2001.  In that process, Ecology established a mercury waste load allocation for the Georgia Pacific outfall.  The loading capacity and resulting WLA were based on complying with the Sediment Quality Standards for mercury (which are not being modified by the current rule).   

 [Note:  Ecology determined that a mercury concentration of 1.2 mg/kg DW would not pose a significant risk to human health.  This value is higher than the mercury values for the Sediment Quality Standards based on benthic toxicity.]  

· Will the changes to Part V of the SMS rule impact future permitting and other source control requirements?

Parts III and IV establish requirements for NPDES permitting and other source control actions Ecology did not make substantive changes to Parts III and IV which establish requirements for NPDES permitting and other source control actions.  Part IV contains a provision that requires Ecology to implement the Part IV requirements “…so as to prevent the creation of new contaminated sediment sites identified under Part V…” This has not been a major issue in the past because the current sediment site listing criteria are identical to the SIZmax numeric criteria used in the permitting process.  

TCP plans to develop guidance to explain how the Part V provisions need to be addressed during source control actions at MTCA and CERCLA sites.  

Permits conditioned as a result of 303(d) sediment listings may be impacted. For example, the General Industrial Stormwater Permit has a total suspended solids monitoring requirement for dischargers to 303(d) sediment listed areas. 

· Does Ecology plan to revise narrative standards for human health protection and freshwater sediments in Parts III and IV of the SMS rule? 

Ecology will continue to implement the current requirements in Parts III and IV.   The current rule includes numeric standards for marine sediments based on benthic toxicity.  Under the current rule, Ecology makes case-by-case interpretations of the narrative standards for human health protection and freshwater sediments.

TCP intends to revise the narrative standards for human health protection and freshwater sediments after the WQP has completed work on the human health criteria in the water quality standards rule.   This work will be synchronized with updates (as appropriate) to the MTCA equations and parameters for surface water cleanup standards that are currently based on a recreational exposure scenario. 








